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PETITIONER'S OPPOSITION TO MOTION TO SIRIKE

Peli i ioner Sierro Club opposes EPA's moiion to strike the portions of

the reply briefs submitied by Sieno Club ond Physicions for Sociol

Responsibil i ty thoi oddress EPA's londfi l l  emissions regulolions promulgoted

under section I I I of the Cleon Air Acl. Sieno Club does not oppose EPA's

oliernolive motion for leove to f i le o surreply.

The Boord gronted review in this cose on lhe issue of whether "ihe

Region erred by foil ing lo require o best ovoiloble conlrol technology

('BACT') l imit for control of COz emissions." Order Gronting Review. Nov.

21 .2007, qi 2. This issue encomposses ihe questlon of whether COz is

reguloted under the Cleon Air Act. See 42 U.S.C gg 7a75(o)(a), 7479,3l ' .

The discussion of EPA's londfi l l  gos regulotions in ihe reply briefs goes



directly to lhe issue on which lhe Boord gronted review becouse it

responds lo the orgument thot COz is not reguloled "under ihe Act." l l  is

therefore well within the scope of on oppropriole reply. See Knouf Fiber

Gloss, B E.A.D. 121 , 126 n.9 {EAB I999){"The Boord consider[s] ol l  petit ioner

replies ihot relote[] to issues roised in the petit ions for review.")

In its order gronting review, the Boord invoked the Supreme Court's

Mossochuselts v. EPA decislon in recognizing ihot the issue presented in

lhis cose moy be of notionol signif iconce. Order Groniing Review of 2. As

the ogency evoluotes the implicotions of thot Supreme Court rul ing for lhe

PSD progrom, it mokes sense to consider oll pertineni informotion,

pori iculorly relevonl EPA regulotions. By observing thot COz is reguloled

under EPA's londfi l l  emissions regulotion. Sierro Club is not oilempting to

roise new focls or inierjeci new issues in its reply brief. Rolher, i t  is simply

cit ing the ogency's own regulolions lo poinl oui onotherwoy in which

COz is olreody reguloted under the Act.r

Considering oll informotion germone to the issue of whether BACT

opplies to COz emissions serves the interests of judiciol economy. The

discussion in lhe reply briefs of EPA's londfi l l  gos regulotions is oppropriote

becouse i i  reloies to thot issue ond oddresses orguments roised by

I Methone's slotus os o reguloted pollutont is relevonl to the exlent thol,
olong with COz, i l  is reguloled for i ls greenhouse gos properties, ond the
regulotory history discusses boih pollutonts in terms of their COz
equivolence. See, e.9.,56 Fed. Reg.24468,24472 lMoy 30, 1??l).



Respondents ond their omici. Sierro Club iherefore respectfully requests

thot the Boord deny EPA's molion to strike.

Sierro Club
85 Second Slreei, Second Floor
Son Froncisco, CA 94105
415-977-5725
415-977-5793 (Fox)
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Doled:  Moy 19,  2008

Respectfully submitted,

ne Spolding, Attorney



CERTIFICATE OF SERVICE

I hereby certify thot copies of ihe foregoing Opposiiion io Motion to
Strike in the motter of Deseret Power Electric Cooperotive, PSD Appeol
No.07-03, were served by United Slotes First Closs Moil on the following
persons this l9tn of Moy, 2008:

Brion L. Doster
Krisi i  M. Smith
Ell iot Zenick
Air ond Rodiotion Low Office
Office of Generol Counser
Environmenlol Proteclion Agency
1200 Pennsylvonio Ave. N.W.
Woshington, DC 20460

Roe E. Cronmiller
Environmeniol Counsel
Nolionol Rurol Electric Cooperotive
Associoiion
4301 Wilson Boulevord
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